
s our transaction activity
begins to increase we are
reminded of an age-old dis-
cussion surrounding the
Letter of Intent (LOI) process.

There are so many facets involved that I
thought it might be a good time to dedicate
an article to this.

Let me begin by saying it is never too
early to engage the aviation attorney. Many
people use a form template for the LOI and
do not involve the help of the attorney at
this juncture. I believe the earlier, the better
for this involvement. I can always hear the
attorney when I call and say, “Please write
a contract to match this accepted LOI.” The
attorney usually sighs, “OK, but I wish you
would have called sooner. Making the con-
tract match this will not be easy…..” In our
world I think of the LOI in two distinct
forms – ‘short and sweet’ or
‘comprehensive’.

Sometimes understanding the appetite
of the seller helps determine which form
the buyer should use. The ‘short and sweet’
one focuses on price, deposit and the gen-
eral need for a pre-buy. The problem here
is that any additions to delivery conditions
or business points could be construed by
the seller as an overreach of the buyer once
the price is established. This is usually not
the intent, rather just the development of
the deal in the contract.

By using the ‘comprehensive’ version,
the buyer can articulate the entire deal
structure as well as other general contract
items like venue and the more definitive
deposit terms. The problem here is that
often the only thing the seller looks at is
price. At least in this version, though, if the
contract includes the items in the compre-
hensive LOI the seller can’t claim they are
new reaching points. In both cases, the avi-
ation attorney should have a hand in the
development, though.

Now for the sticky part: Is the LOI bind-
ing? In most states, the LOI is considered

non-binding. Nevertheless, in many states
ignoring it is considered not negotiating in
good faith. My theory is as follows: An LOI
is a great place to start, and a contract is a
great place to finish. The LOI is not to be
ignored. It would be appalling for a seller
to argue points in the contract which were
stated - and accepted - in the LOI to be
null-and-void, claiming “the LOI is not
binding, so what was in the LOI does not
need to apply here”.

If as a seller you receive an LOI, read it.
If there is something there you do not like,
change it before you sign and return the
LOI. Don’t just sign the LOI then try to
argue for a different set of terms in the con-
tract. Let the contract expand the language
to meet the usual and customary needs for
a legally binding document.

When sellers say that it is not important
to have LOI terms and conditions survive to
the contract I ask them how they would like it
if I were to send them a contract with a lower
price, added delivery conditions, or significant
differences than what was agreed to in the
LOI? Of course, they would be furious - so
why do they not consider this a two-way
street? The LOI is either a great place to start,
or it has nothing to do with going forward. It
cannot be both.

The seller is not the only responsible
party to the LOI, of course. The buyer has
huge responsibility. One other area that I
often see poorly attended-to in the LOI is
the description of the pre-buy work scope.
I cannot tell you the number of times we
take a seller’s aircraft to the pre-buy and a
consultant on the buyer’s side announces
that they want to inspect all of these areas.

Representing the seller we tell the
buyer’s consultant to wait, since they failed
to request this in their attachment to the
contract that is supposed to outline the pre-
buy. They might retort that they just took a
look at the CAMP run and realized the air-
craft was coming up for an XYZ-inspection
so added that and a few other items that

are close. Not only
does this look sloppy
and feel disingenu-
ous - it can also have
an economic impact
on the overall deal.

A seller may have
accepted a price
based on terms, and
expanding a pre-buy
work scope can seem
like reaching. There should be no reason if
you are serious enough about making an
offer on an airplane that you or your tech-
nical advisor cannot take the time to first
look at the maintenance and inspection sta-
tus of the desired airplane and make the
right requests from the start for inspection
protocol.

Incidentally, with respect to damage or
repairs, anytime we receive an offer that
claims ‘no damage’, ‘no corrosion’, or ‘no
repairs’, we always counter with a
response that includes any of those and say
except for [insert here]. This way we do not
have a buyer find things later that we
know about, and feel like we are repurpos-
ing the deal.

The bottom line is, be transparent, be
thorough and be accurate. This is the best
way to finish what you start!

❯ Jay Mesinger is the CEO and Founder of Mesinger
Jet Sales. Jay is on the NBAA Board of Directors
and is Chairman of AMAC. He now serves on the
Jet Aviation Customer and Airbus Corporate Jets
Business Aviation Advisory Boards (BAAB). Jay is
also a member of EBAA and the Colorado Airport
Business Association (CABA). If you would like to
join in on conversations relating to trends in
Business Aviation, share your comments on Jay’s
blog www.jetsales.com/blog, Twitter and LinkedIn.
For more information visit www.jetsales.com.
Do you have any questions or opinions on the
above topic? Get them answered/published in
World Aircraft Sales Magazine. Email feedback to: 
editorial@avbuyer.com
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